MOM & POP V. DOT-COM: A DISPARITY IN TAXATION BASED
ON HOW YOU SHOP?
With the extension of the Internet Tax Freedom Act,1 concern has
resurfaced over whether and when shoppers will be forced to pay state
sales taxes on purchases made over the Internet. In fact, consumers
should be paying sales tax on all Internet purchases, though few actually
do. This iBrief explores the current law on taxation of e-commerce
purchases and argues that small modifications by state tax
administrators will align the tax treatment of mom & pop stores and eretailers.

Introduction
The debate over Internet sales taxes arises because brick-and-mortar retailers worry that
consumers will make purchases on the Internet specifically to dodge sales taxes, putting them at a
competitive disadvantage.

However, under current law, the tax implications of making a

purchase from an e-retailer or a mom & pop are the same—tax on both purchases is due to the
state taxing authority. The only difference is who is obligated to remit the tax. In some
circumstances, the e-retailer, like the mom & pop, is obligated to collect and remit the sales tax to
the state tax administrator. In other situations, the responsibility falls to the consumer to calculate
and pay the state sales tax bill. As this iBrief will discuss, to the extent there is a disparity in
taxation, it is due to non-compliance rather than preferences within the tax system for dot-coms
over mom & pops.

The Quill Case
Traditionally, sales tax has been collected at the point of sale by the retailer and remitted
to the state tax agency on a periodic basis. However, retailers making sales to out-of-state
consumers are under no obligation to collect sales taxes on the out-of-state purchases, under the
rule set forth by the Supreme Court in Quill v. North Dakota.2 In 1992, North Dakota brought a
case against a mail-order catalog retailer, attempting to force it to collect and remit sales taxes to
the state. The company was incorporated in Delaware, and had no offices, warehouses, or
employees in the state of North Dakota. However, the company made sales to North Dakota
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residents by sending catalogs to generate interest in the company’s products. If a North Dakota
resident made a purchase, the goods were mailed directly to the consumer’s residence. The
company refused to collect and remit sales taxes from their sales to North Dakota residents.3
In determining whether the mail-order retailer could be forced to collect and remit sales
taxes to North Dakota, the Supreme Court bifurcated the analysis. The court looked at whether
the North Dakota law allowing it to impose tax jurisdiction over every person who engaged in
regular or systematic solicitation of customers in the state was valid under the Due Process
Clause4 and the Commerce Clause.5 “[A]lthough the two notions cannot always be separated,
clarity of consideration and of decision would be promoted if the two issues are approached . . .
at least tentatively as if they were separate and distinct, not intermingled.”6 The due process
analysis was less critical of North Dakota’s statute,7 and the subsequent Commerce Clause
analysis stated that “a State may, consistent with the Due Process clause, have the authority to tax
a particular taxpayer, [but] imposition of the tax may nonetheless violate the Commerce Clause.”8

Due Process Analysis
For the due process analysis, the Quill court analyzed whether the company had
“minimum contacts” to allow North Dakota to assert tax jurisdiction. The court looked for “some
definite link, some minimum connection, between [the] state and the person, property, or
transaction it seeks to tax.”9 In Quill, the court found that the company had purposefully availed
itself of the benefits of the North Dakota economic market, based on the substantiality of the
company’s sales within the state.10 Because Quill had 3,000 customers and sales of $1 million in
North Dakota, the court determined that North Dakota’s assertion of tax jurisdiction over the
mail-order retailer was consistent with due process considerations.
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Commerce Clause Analysis
In Complete Auto Transit, Inc. v. Brady,11 the Supreme Court adopted a four-prong test
for determining whether imposition of tax jurisdiction by a state is valid under the Commerce
Clause. A tax would be valid only where the tax is “[1] applied to an activity with a substantial
nexus with the taxing State, [2] is fairly apportioned, [3] does not discriminate against interstate
commerce, and [4] is fairly related to the services provided by the State.”12 In Quill, the court
clarified the first prong of the Complete Auto test, what constitutes a substantial nexus with the
taxing state, as to an out-of-state retailer. The court refused to apply the same test as for due
process and conclude that economic presence in the state was sufficient under the Commerce
Clause.13 Rather, the court equated substantial nexus with physical presence in the state.14 Thus,
a substantial nexus would exist if the company had employees, retail facilities, a warehouse, or an
office in the state.15 Additionally, a substantial nexus would exist if the company made use of
state instrumentalities other than mail or common carrier.16 If the company opted to use its own
delivery trucks, presence of those trucks in the state would be enough for the state to impose tax
jurisdiction and cause the company to collect and remit sales taxes for the state.17

The Quill Holding
Ultimately, on Commerce Clause grounds, the Supreme Court said that North Dakota
could not force the mail-order retailer to collect sales taxes from consumers who live in the state,
because the company had no physical presence there. Thus, after Quill, there are three situations
in which a company may find itself, two that generate a duty to collect and remit sales taxes, and
one that does not.
1. The company makes a sale to an in-state resident. For instance, a retailer
whose sole operations are in Colorado sells goods to a Colorado resident. In
this case, the company will be obligated to collect and remit sales tax to the
Colorado tax authority.
2. The company makes a sale to an out-of-state resident, where the retailer has
no physical presence in the state of residence. For instance, a retailer whose
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sole operations are in Colorado sells goods to a Texas resident. In this
instance, the company cannot be forced to collect and remit Texas state sales
tax on the purchase.
3. The company makes a sale to an out-of-state resident, where the retailer has
physical presence in the state of residence.

For instance, a retailer

headquartered in Colorado has stores in both Colorado and Texas. The
company will be forced to collect and remit sales tax to Colorado on sales to
Colorado residents, and Texas on sales to Texas residents.
The Quill court’s reasoning for excepting the out-of-state mail-order retailer from an
obligation to collect and remit sales taxes focused at least in part on the tax compliance burden.
The court concluded that it would be an undue burden to ask companies to collect and remit sales
taxes from all jurisdictions if they did not have some connection to each jurisdiction.18 Since the
Quill decision, the tax system has grown even more complex; both states and localities have the
authority to impose sales taxes, so there are over 7,500 tax jurisdictions in the United States, with
varied rates and varied tax bases.19

Implications of Quill for E-retailers
By implementing a bright-line test, that physical presence is required for Commerce
Clause nexus, the Supreme Court recognized the value companies place on certainty in tax
planning. According to the court, the result comported with the “settled expectations” of the
mail-order catalog business because a requirement of physical presence has “engendered
substantial reliance and has become part of the basic framework of a sizeable industry.”20 Mail
order, however, is not the only industry that has come to rely on the Quill rule. Though there is
no direct implication from mail-order to e-retailers, most Internet companies assume that the
Quill decision applies to them because the two industries share the defining characteristic of an
ability to sell in many places without maintaining a physical presence. Thus, under Quill, the
question for e-retailers is the same as for mail-order retailers: what physical presence is enough
such that a state can impose a duty to collect and remit state sales taxes? Certainly, as the court
stated in Quill, the presence of employees, retail facilities, a warehouse, or an office in the state
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will generate jurisdiction for tax purposes.21 The most pressing issue for e-retailers is whether
having a network server in the state will be enough of a physical presence to generate
jurisdictional nexus. As yet, that issue is unresolved. Some commentators believe that having a
server in a state is too insubstantial to qualify for nexus under the Commerce Clause.22 The only
state where an e-retailer can locate a server and enjoy absolute certainty is California, which has a
statute indicating it will not impute jurisdictional nexus based only on the presence of a web
server.23
The only advantage the Quill decision gives e-retailers, that they can avoid an obligation
to collect and remit sales taxes if they do not have a physical presence in a state, is insubstantial.
Any perceived advantage of e-retailers over brick-and-mortar stores is in most cases fully offset
by the shipping costs that accrue to Internet purchases.24

The Internet Tax Nondiscrimination Act of 2001
In Quill, the court stated that “the underlying issue is not only one that Congress may be
better qualified to resolve, but also one that Congress has the ultimate power to resolve . . .
Accordingly, Congress is now free to decide whether, when, and to what extent the states may
burden interstate mail-order concerns with a duty to collect . . . taxes.”25 The closest Congress
has come to accepting that invitation came in the Internet Tax Freedom Act of 199826 and the
Internet Tax Nondiscrimination Act of 2001.27
The debate over whether e-retailers, like their brick-and-mortar counterparts, should be
forced to collect and remit sales taxes reached new heights during congressional consideration of
the Internet Tax Nondiscrimination Act of 2001. The Act extended for two years the moratorium
on Internet-specific taxes that was laid out in the Internet Tax Freedom Act of 1998 (which
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expired on October 21, 2001).28 However, Congress deferred a decision on the thorniest issue,
choosing not to disrupt the Quill precedent or give guidance on the tax jurisdiction of states over
e-retailers. In part, Congress may have been attempting to facilitate the growth of the Internet.29
The Act, which expires on November 1, 2003, reaffirmed Quill’s physical presence requirement
for Commerce Clause nexus, saying that states may not collect a tax if “the sole ability to access a
site on a remote seller’s out-of-state computer server is considered a factor in determining a
remote seller’s tax collection obligation.”30
Due to the contentiousness of the debates thus far, it is doubtful that Congress will accept
the expiration of the Internet Tax Nondiscrimination Act as an invitation to disrupt the Quill
precedent.31 Some commentators have insinuated that Congress may never take action on the
issue of Internet sales taxes because they have no vested interest in what is mainly a state and
local issue.32 Therefore, to the extent states are concerned about the tax impacts of a shift toward
Internet shopping, they should make adjustments within the existing laws to capture tax revenues
from e-retailers.

A Disparity in Taxation Based on How You Shop?
As the e-commerce industry has grown, so have the concerns of mom & pop competitors
(Will my business survive?) and state tax authorities (Will Internet purchases go untaxed?).
Currently, purchases made over the Internet comprise 1.2% of total retail sales.33 In 2001,
Internet purchases topped $35 billion,34 and some predict that they could soon reach $300
billion.35 The growth in online spending is four times the rate of growth in overall retail sales.36
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Sixty-two million people are expected to make purchases online in the fourth quarter of 2002,
with three million of those being first-time online purchasers.37
In response to the rise in Internet shopping, states worry that their lack of tax jurisdiction
over e-retailers causes significant tax leakage.38 A recent study showed that the loss in state tax
revenue from Internet purchases will grow to $55 billion over the next ten years.39 These lost
revenues are of particular importance during a recession, when state funding is already tight for
such necessities as public schools, law enforcement, and road projects.40 Additionally, the ability
to draw on sales tax as a source of revenue is critical in circumstances where other taxes are
limited, as in California, where voters have imposed a property tax ceiling.41
To avoid sales tax leakage from e-retailers and mail-order retailers, most states have
imposed use taxes on consumers.42 The use tax is a tax on the use, storage, or consumption of an
item within the taxing state where sales tax has not been collected. Use tax rates generally match
sales tax rates. For transactions on which the consumer pays no sales tax, he is obligated to selfremit the use tax. For example, if a consumer purchases an item over the Internet from an out-ofstate company who has no obligation to collect and remit sales tax, under the use tax statute the
consumer should calculate his tax liability and include this in his annual state income tax return.
However, due to consumers being unaware of their responsibility, consumer compliance with use
tax obligations is virtually non-existent, and the use tax has been called the “most ignored tax on
the books.”43 Because collection of use taxes has been a relatively ineffective means of capturing
tax revenue from Internet purchases, states are applying pressure on Congress to put the onus on
e-retailers to collect and remit sales taxes. However, as stated previously, it may be a long time
before Congress accepts the invitation in Quill to force out-of-state retailers to collect and remit
36

eMarketer Reports Online Sales Will Grow to $13 Billion This Holiday Season, Nov. 3, 2002,
at http://www.fashionwindows.com/visualprofiles/2002/emarketer.asp (last visited Nov. 16,
2002).
37
Id.
38
There was also tax leakage pre-Internet, due to purchases by state residents at stores in states
that do not impose a sales tax, or through out-of-state mail-order catalogs. It can be assumed,
however, that the magnitude of these sales pales in comparison to the sales occurring via the
Internet.
39
Study by the Center for Business and Economic Research at the University of Tennessee,
commissioned by the Institute for State Studies, referenced in Matthew Vadum, State and Local
Finance: NGA: Looming Sales Tax Losses Make Simplification a Must, THE BOND BUYER, Oct.
3, 2001, at 4.
40
See H.R. REP. NO. 107-240 (2001) (statement of Rep. Bachus).
41
Joseph R. Feehan, Comment: Surfing Around the Sales Tax Byte: The Internet Tax Freedom
Act, Sales Tax Jurisdiction and the Role of Congress, 12 ALB. L.J. SCI. & TECH. 619, 632 (2002).
42
Use taxes predate the advent of the Internet.
43
See H.R. REP. NO. 107-240 (2001) (statement of Rep. Sensenbrenner).

sales taxes regardless of the company’s physical presence in the state. Likewise, due to the
principle of stare decisis, it is unlikely the Supreme Court will overturn Quill. All is not lost,
however.

States have two options as to how to stop the sales tax leakage: (1) stronger

enforcement of use taxes, or (2) give e-retailers an incentive to voluntarily collect and remit sales
taxes.

State Option #1: Stronger Enforcement of Use Taxes
There are a number of creative means that states could utilize to enforce use taxes against
individual consumers. Most obviously, state tax authorities could increase audits of individuals
to identify instances of use tax evasion. However, for political reasons, state tax authorities are
loath to audit individual taxpayers for the sole purpose of monitoring use tax compliance. An
alternative that would require less intrusion into the individual consumer’s life is for more states
to follow Florida’s example. Reportedly, police in Florida stop furniture delivery trucks for
inspection when they cross the state line. The officers “note the customers, the value of the
furniture, and whether or not [sales] tax has been paid. If customers do not voluntarily remit use
tax within a certain period, the state sends a bill for the use tax, plus interest and penalties.”44
Another alternative that is beginning to catch on with states is information sharing. For instance,
Louisiana shares information with other states through a regional association of tax
administrators.45 Through cooperation, the state tax authorities may become aware of out-of-state
purchases on which they can then assess tax bills.46

Finally, states could engage in an

information campaign to educate taxpayers of their obligation to calculate and remit use taxes.47
Very simple information campaigns have had significant impacts on tax collection. In Louisiana,
moving the use tax instructions to the front of the individual tax forms allowed the state to
increase its use tax collections in 2001 to $545,538, over three times what it had collected in total
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over the previous seven years.48 Another form of information campaign would target consumers
most likely to be affected, through placement of advertisements on e-retailer websites.49

State Option #2: Give E-Retailers an Incentive to Voluntarily Collect and Remit
Because e-retailers, like all companies, desire certainty as to their tax bill, commentators
believe that states can give companies an incentive to voluntarily collect and remit sales taxes.50
Efforts toward inducing companies to voluntarily collect and remit sales taxes have the added
benefit that if they do not have the desired effect, they may still obviate the court’s concern in
Quill about tax complexity.51 Thus, efforts by the states could induce the Supreme Court to
change its stance on the jurisdictional nexus required under the Commerce Clause. Because
inducing voluntarily cooperation by e-retailers has such significant promise, states should
consider two alternatives: (1) collaborate to simplify sales taxes, or (2) facilitate the development
of technologies that calculate sales taxes for a large number of jurisdictions.
Thirty-four states and the District of Columbia are participants in the Streamlined Sales
Tax Project (SSTP).52 On November 12, 2002, the participants voted to approve a multi-state
agreement to simplify sales tax laws.53 The agreement “reduces the number of sales tax rates,
brings uniformity to definitions of items in the sales tax base, significantly reduces the paperwork
burden on retailers, and incorporates new technology to modernize many administrative
procedures.”54 Though the agreement is non-binding until it is approved by at least ten state
legislatures, legislation will be introduced in the individual states in early-2003.55
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There is technology that has been tested to help e-retailers calculate the sales taxes for
different tax jurisdictions.56 Users of the software have complained that it “adds too much time to
each transaction.”57 States could consider contributing some amount of funding to further test
and develop the technology so that it can be widely implemented.58

If the technology is

successful, e-retailers may have fewer objections to collecting and remitting sales taxes to a large
number of states.

Conclusion
If the trend in e-commerce continues, sales tax leakage will disappear. Retail giants are
increasingly capitalizing on brick-and-mortar retail outlets in combination with Internet websites.
For instance, Barnes & Noble, Wal-Mart, and the Gap are already obligated to collect and remit
sales taxes for purchases on their websites by virtue of the fact that they have a physical presence
in virtually all states. Traditional mail-order retailer L.L. Bean, a company who for years had
only one retail store in Maine, is establishing brick-and-mortar retail outlets elsewhere, subjecting
it to tax jurisdiction in those states.59 To the extent the ubiquitous brick-and-mortar store is
becoming the e-retailer, Quill will impose a duty to collect and remit sales taxes on Internet sales
to most states. In the meantime, states are in a position to self-help and capture tax revenues on
Internet sales by more strongly enforcing use taxes or creating incentives for e-retailers to
voluntarily collect and remit sales taxes.
Ultimately, what both e-retailers and mom & pop stores want is certainty—certainty as to
their obligations to collect and remit sales taxes, and certainty that there is no disparity in taxation
depending on what medium consumers use to shop. As to both, the current system offers
absolute certainty. E-retailers have no obligation to collect sales taxes unless they have a physical
presence in the state. If the retailer collects no tax, the consumer, under state use tax laws, has the
56
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responsibility for calculating the tax and sending it in with his income tax bill. Purchases made
over the Internet, like those made at a brick-and-mortar store, are all subject to sales tax. There is
no disparity in taxation based on how you shop.
By: Jaime Klima

